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Clanek se zaméFfuje na charakteristiku pravni Upravy oznagovani vyrobkil s ohledem na jejich zemépisny plivod na trovni éeské, ko-
munitarni i mezinarodni. Naznacuje klicové oblasti konfliktu mezi pravni regulaci zemépisnych oznaceni a ochrannych znamek. Jako
prakticky priklad disledki nedostatku harmonizace pravni Upravy na mezinarodni drovni, je uveden spor Budéjovického Budvaru a spo-
le¢nosti Anheuser Busch. Clanek se nezabyva vefejnopravnim systémem oznacovani potravin, regulovanym predevsim zakonem o po-
travinach a tabakovych vyrobcich. V ramci EU se spotiebitel mize spolehnout na to, Ze potraviny oznacené logy Chranéné oznaceni
puvodu nebo Chranéné zemépisné oznaceni splnuji kvalitu a jasny zemépisny plvod vyrobku definovany ve zvefejnéné a statnimi orga-
ny kontrolované specifikaci. Tato oznaceni predstavuji pro podnikatele, ktefi maji moznost takto své zbozi oznacovat, vyznamnou konku-
ren¢ni vyhodu, spojenou s ekonomickym profitem.

Kelblova, H.: Conflict between geographical indications and trademarks. Kvasny Prum. 58, 2012, No. 11-12, p. 343-349.

This article focuses on the characteristics of legislation governing product labelling with regard to their geographical origin on the
Czech, community and international levels. It outlines key areas of conflict between the legal regulation governing geographical indicati-
ons and trademarks. The dispute between Budéjovicky Budvar and Anheuser Busch is presented as a practical example of the conse-
quences following from the lack of harmonisation of legislation on the international level. The article does not deal with a public system
of labelling foodstuffs regulated primarily by Act on Foodstuffs and Tobacco Products. Within the EU, consumers may rely upon the fact
that foodstuffs labelled with the Protected Designation of Origin and Protected Geographical Indication logos meet the quality standards
and clear geographical origin defined in public specifications monitored by the state authorities. These designations represent a signifi-
cant competitive advantage tied to economic profit for entrepreneurs who can label their goods using these logos.

Kelblova, H.: Konflikt der geografischen Angaben und Schutzmarken. Kvasny Prum. 58, 2012, Nr. 11-12, S. 343-349.

Der Artikel befaBt sich mit der Charakteristik der Gesetzgebung von Produktenbezeichnungen mit Ricksicht auf ihre geographische
Herkunft auf tschechischen, kommunitaren und internationalen Doméane. Es werden die Kernbereiche des Konflikts zwischen der Ge-
setzgebung von Produktenbezeichnungen und der Schutzmarken angegeben. Der Streit zwischen der Gesellschaft Budéjovicky Budvar
(Budweiser Budvar) und der Gesellschaft Anheuser Busch wird als ein praktisches Beispiel furr die Folgen von Mangel der Harmonisati-
on der Gesetzgebung angefiihrt. Der Artikel befaBt sich mit keinem 6ffentlich-rechtlichen System der Lebensmittelbezeichnungen, daB
das vor allem durch Gesetz tUber Lebensmittel- und Tabakwaren reguliert wird (Tschechische Republik 1997). Im Rahmen der EU kann
der Verbraucher sich darauf verlassen, daB3 die mit Logo ,Geschitzte Ursprungsbezeichnung” oder ,,Geschitzte geografische Angabe“
versehene Lebensmittelprodukte die in der veréffentlichten und durch Staatsorgane kontrollierten Spezifikation definiert sind, ihre
angegebene Qualitdt und Ursprung erfiillen. Diese Bezeichnung stellt fir die Unternehmer mit der Méglichkeit ihre Waren auf diese

Weise zu bezeichnen, einen mit dem wirtschaftlichen Profit verbundenen groBen Wettbewerbsvorteil.

Klicova slova: oznaceni puvodu, zemépisné oznacleni, ochrannd
znamka

1 UVOD

Po sérii medializovanych pfipadd prodeje nekvalitnich potravin
z nedavné doby, je mozné se domnivat, ze alespori u urcitého seg-
mentu spotrebitell vzrista potfeba spolehnout se na kvalitu vyrob-
ku, ktera mimo jiné, je dana i mistem, kde se potravina vyrabi. Zfej-
mé tak poroste vyznam oznaceni, ktera spotfebiteli jasné signalizuji
puvod vyrobku, co se ty¢e zemépisného uréeni i identifikace konkrét-
niho vyrobce.

2 0ZNACENi PUVODU A ZEMEPISNA
OZNACENI JAKO SOUCAST PRAV
NA OZNACENI

Obecné Ize konstatovat, ze v soucasné dobé Ize v CR ochranu
prav pfi oznacovani potravin a zemédélskych vyrobkl zajistit celkem
Styfmi pravnimi instituty:

1. Oznacéenim pulivodu, jimz se rozumi nazev oblasti, urcitého
mista nebo zemé (dale jen ,uzemi“) pouzivany k oznaceni zbo-
2i, pochazejiciho z tohoto tzemi, jestlize kvalita nebo vlastnosti
tohoto zbozi jsou vyluéné nebo prevazné dany zvlastnim zeme-
pisnym prostfedim s jeho charakteristickymi pfirodnimi a lidsky-

Key words: designation of origin, geographical indication, trade-
mark

1 INTRODUCTION

After the recent series of cases in the media focusing on the sale
of poor quality foodstuffs, one might conjecture that at least in a par-
ticular consumer segment there is a growing need for reliance upon
product quality which is given, among others factors, by the place
where the foodstuff is manufactured. The importance of labels which
clearly inform consumers of a product’s origin in terms of the geogra-
phical designation as well as identification of a particular manufactu-
re is likely to grow.

2 DESIGNATIONS OF ORIGIN AND
GEOGRAPHICAL INDICATIONS AS PART
OF RIGHTS TO LABELLING

In general, a total of four legal institutes may currently be identified
in the Czech Republic serving to label foodstuffs and agricultural pro-
ducts:

1. Designation of origin means the name of a region, a specific
place or a country (hereinafter “territory”) used to describe go-
ods originating in such a territory if the quality of characteristics
of the goods are essentially or exclusively due to a particular
geographical environment with its inherent natural and human
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mi faktory a jestlize vyroba, zpracovani a pfiprava takového zbo-
zi probiha ve vymezeném tzemi (Czech Republic, 2001).

2. Zemépisnym oznacenim, jimz se rozumi nazev Uzemi pouzi-
vany k oznaceni zbozi, pochéazejiciho z tohoto Uzemi, jestlize
toto zbozi ma urcitou kvalitu, povést nebo jiné vlastnosti, které
Ize pfi¢ist tomuto zemépisnému plivodu, a jestlize vyroba nebo
zpracovani anebo pfiprava takového zbozi probiha ve vymeze-
ném uzemi (Czech Republic, 2001).

Vazba mezi vlastnostmi zbozi a jeho zemépisnym plvodem je
u zemépisnych oznaceni volnéjsi nez u oznacéeni plvodu, jedna se
vSak o dva rovnocenné systémy ochrany. Pro zapis zemépisného
oznaceni je postacujici, aby pouze jedna vyrobni faze (pfiprava,
zpracovani, vyroba) probihala ve vymezeném tzemi — pfikladem je
pomérné nové zapsané komunitarni zemépisné oznaceni ,Ceské
pivo“’.

3. Zarucenou tradicni specialitou,?jiz se rozumi tradié¢ni zemé-

délsky produkt nebo tradiéni potravina, jejiz zvlastni povaha je
uznavana Spolec¢enstvim, a to zapisem do rejstfiku podle toho-
to nafizeni. Zvlastni povahou se rozumi vlastnost nebo soubor
vlastnosti, jimiz se zemédélsky produkt nebo potravina jasné
odliSuje od jinych podobnych produktl nebo potravin téze kate-
gorie. Tradi€ni znamena prokazané pouzivani na trhu Spole¢en-
stvi po obdobi, které vykazuje pfedavani mezi generacemi, tedy
nejméneé 25 let.
Pfi zépisu té&chto oznadeni v rejstiiku Ufadu primyslového
vlastnictvi se pouzivaji zkratky CHOP (Chranéné oznaceni pu-
vodu), CHZO (Chranéné zemépisné oznaceni), ZTS (Zaru¢ena
tradi¢ni specialita) (obr. 1).3

4. Ochrannou znamkou,* jiz se rozumi jakékoliv oznaéeni schop-
né grafického znézornéni, zejména slova, v&etné osobnich
jmen, barvy, kresby, pismena, Cislice, tvaru vyrobku nebo jeho
obalu, pokud je toto oznaceni zpusobilé odlisit vyrobky nebo
sluzby jedné osoby od vyrobkl nebo sluzeb jiné osoby.

Kvalita potraviny oznaené zemépisnym oznaéenim nebo oznace-
nim plvodu, je odvozena od pouZitych surovin, dovednosti a pecli-
vosti vyrobce, technologie pouzité pfi vyrobé, to vSe v souvislosti
s konkrétni zemépisnou oblasti. Pravni ochrana oznaceni plvodu
a zemeépisnych oznaceni je souéasti ochrany primyslového vlastnic-
tvi, a spole¢né s pravy k ochrannym znamkam a k obchodnim fir-
mam tvofi podskupinu primyslovych prav, nazyvanych prava
na oznaceni. Pfedmétem ochrany je nehmotny statek, ktery ovsem
v téchto pfipadech nevznikl tviréi ¢innosti néjaké osoby, ale ma za-
rucit svému majiteli jedinecnost a snadnou identifikaci pro spotfebi-
tele na trhu vyrobkl a sluzeb, poskytuje konkurenéni vyhodu viéi ji-
nym soutézitelim na trhu.

Pravni ochrana oznaceni plvodu zbozi a zemépisnych oznaceni
ma v CR dlouhou tradici a v souasné dobé je na velmi vysokeé trov-
ni. Databaze téchto chranénych oznaceni zapsanych v rejstfiku Ufa-
du pramyslového vlastnictvi obsahuje nejen potraviny a zemédélské
vyrobky, které dnes jiz z velké ¢asti jsou zapsany i na komunitarni
urovni (napf. ,Olomouckeé tvartizky*, ,Hofické trubicky*, ,Pohorelicky
kapr“), ale i pramyslové vyrobky, které komunitarni pravo zapsat ne-
umoznuje, avéak v CR jsou chranény diky tradici pramyslové vyroby
pochazejici z 19. stoleti (napf. ,Ceské sklo®, ,Zeleznobrodské sklo*,
w~Jablonecka bizuterie®, ,Karlovarsky porcelan®).®

Pouhé sdéleni o mistu vyroby tzv. Udaj o provenienci (napf. Made
in ..., Brewed in ...apod.), neni chranénym zemépisnym oznacenim.
Proti klamavému ¢i faleSnému uziti tohoto udaje by se pravdépodob-
né mohla zvolit obrana pomoci prava nekalé soutéze.

Registrovano v roce 2008, blize viz http://ec.europa.eu/agriculture/
quality/door/registeredName.html?denominationld=893.

Je upravena pouze na komunitarni drovni, Nafizenim Rady (ES) ¢.
509/2006, o zemédeélskych produktech a potravinach, jez predstavuji
zarucené tradi¢ni speciality.

Anglické ekvivalenty jsou: pro CHOP — Protected Designation of Origin
(PDO), pro CHZO - Protected Geographical Indication (PDI) a pro ZTS
— Traditional Speciality Guaranteed (TSG).

Podle zakona €. 441/2003 Sb., o ochrannych znamkach.

Seznam oznaceni potravin a zemédélskych vyrobku zapsanych v EU
je dostupny v databazi DOOR na http://ec.europa.eu/agriculture/quali-
ty/door/list.html, ¢eska narodni databaze zemeépisnych oznaceni je
dostupna na webu Utadu priimyslového viastnictvi: http://www.upv.cz
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factors and if the production, processing and preparation take
place in the defined geographical area (Czech Republic, 2001).

2. Geographical indication means the name of a territory used to
label goods originating in this territory provided the goods pos-
sess a specific quality, reputation or other characteristics attribu-
table to that geographical origin and if the production and/or
processing and/or preparation of such goods take place in the
defined geographical area (Czech Republic, 2001).

The tie between the characteristics of the goods and its geogra-
phical origin is freer in geographical indications than in designations
of origin. However, both of them are equivalent systems of protecti-
on. For a registration of geographical indication, it suffices if just one
of the production phases (preparation, processing, and production)
took place in the defined territory — an example of which may be the
rather recent registration of the community geographical indication
“Ceské Pivo™.

3. Traditional speciality guaranteed? meaning a traditional agri-
cultural product or foodstuff recognised by the Community for its
specific character through its registration under this Regulation.
“Specific character” means the characteristic or set of characte-
ristics which distinguishes an agricultural product or a foodstuff
clearly from other similar products or foodstuffs in the same ca-
tegory. “Traditional” means proven usage on the Community
market for a time period showing transmission between genera-
tions; i.e., at least 25 years.

For registering these labels in the Industrial Property Office re-
gister, the following abbreviations are used: PDO, PGl and TSG
(Fig. 1).8

4. Trademark* means any designation which may be graphically
depicted, particularly words, including personal names, colour,
drawing, letters, numbers, and product shape or packaging if
such a designation is sufficient to differentiate products or servi-
ces of one person from products or services of another person.

Quality of a foodstuff labelled with a geographical indication or de-
signation of origin is derived from the raw materials used, manufactu-
rer's skills and diligence, technologies used in the manufacturing
process all that related to a specific geographical area. Legal prote-
ction of the designation of origin and geographical indication is part
of the protection of industrial property and along with the rights to
trademarks and business firms represents a subgroup of industrial
property rights called rights to labelling. The protection focuses on an
intangible asset which, in these cases, did not originate as a result of
a person’s creative activity but is to ensure its owner’s products and
services in the market are unique and easily identified by consumers;
it provides a competitive advantage on the expense of other compe-
titors in the market.

The legal protection of the designation of origin of goods and geo-
graphical indication has been in place for many years in the CR and,
currently, it is on a very high level. Databases of such protected de-
signations entered in the Industrial Property Office registry contains
not only foodstuffs and agricultural products today also mostly regis-
tered on the community level (e.g., “Olomoucké Tvarlzky”, “Hofické
Trubicky”, “Pohorelicky Kapr”) but also industrial products whose re-
gistration the community law does not allow but which are protected
in the CR thanks to the industrial production tradition dating back to
19th century (e.g., “Ceské Sklo”, “Zeleznobrodské Sklo”, “Jablonec-
ka Bizuterie”, “Karlovarsky Porcelan”).

Mere information on the place of production, i.e., information on
the provenience (e.g., Made in ..., Brewed in ... etc.) does not repre-

Registered in 2008, for more information see http://ec.europa.eu/agri-
culture/quality/door/registeredName.html?denominationld=893.

It is regulated only on the community level by Council Regulation (EC)
No 509/2006 of 20 March 2006 on agricultural products and foodstuffs
as traditional specialties guaranteed.

PDO (Protected Designation of Origin), PGl (Protected Geographical
Indication) and TSG (Traditional Specialty Guaranteed).

Under Act No. 441/2003 Coll. on trade marks.

The list of designations of foodstuffs and agricultural products registe-
red in the EU is available in the DOOR database at http://ec.europa.eu/
agriculture/quality/door/list.html, the Czech national database of geo-
graphical indications is available at the website of the Industrial Proper-
ty Office: http://www.upv.cz.
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Obr. 1 Loga (MZe, 2011) / Fig. 1 Logos (MZe, 2011)

Oznacovani puvodu zbozZi vzniklo spontanné, tim, Ze se takové
oznaceni pro spotrebitele vzilo natolik, ze spojuji konkrétni zbozi
s urcitou kvalitou a vlastnostmi danymi zemépisnou oblasti, kde bylo
toto zbozi vyrobeno (Slovakova, 2006).

Princip teritoriality, ktery ovlada pravo dusevniho vlastnictvi, véetné
pramyslovych prav, znamena pro nositele téchto prav, Ze maji sva pra-
va chranéna pouze v zemi, kde si je fadné zaregistruji u tamniho orga-
nu statni spravy.® Zadaji tedy nejdfive o ochranu ve svém narodnim
vyvazet své vyrobky (hmotné nosiCe téchto prav k nehmotnym stat-
kdim) nebo poskytnout licenci. Obsah pravni regulace a mira ochrany
téchto prav je vSak v jednotlivych statech na rlizné trovni. Od pocatku
pramyslové revoluce, souvisejiciho rozvoje mezinarodniho obchodu
a vzniklé potfeby poskytnout ochranu jednotlivym pfedmétim pramys-
lovych prav, vyvstala nezbytnost zajistit urcitou minimalni jednotnou
miru ochrany primyslovych prav na mezinarodni trovni.

Prvni univerzalni smlouvou na ochranu pramyslového vlastnictvi,
ktera poprvé zakotvila ochranu zemépisného oznaceni na mezina-
rodni Urovni, byla Pafizska unijni tmluva na ochranu priimyslového
vlastnictvi z roku 1883. Dal$imi mezinarodnimi smlouvami sjednocu-
jicimi regulaci a ochranu zemépisnych oznaceni byly Madridska do-
hoda o potlacovani faleSnych nebo klamavych Udaji o ptivodu zbozi
z roku 1891,7 Lisabonska dohoda na ochranu oznaéeni plvodu
a o jejich mezinarodnim zapisu z roku 1958 a Dohoda o obchodnich
aspektech prav k duSevnimu vlastnictvi (TRIPS) z roku 1994, ktera
je soucasti Dohody o zfizeni Svétové obchodni organizace (WTO).

Co se ty€e pravni regulace zemépisnych oznaceni na komunitarni
urovni, ochrana byla poprvé zakotvena v Narizeni Rady (ES) ¢.
2081/1992 o ochrané zemépisnych oznaceni a oznaceni plvodu ze-
meédeélskych vyrobkl a potravin. V sou¢asné dobé je nahrazeno Na-
fizenim Rady (ES) 510/2006 o ochrané zemépisnych oznaceni
a oznaceni plivodu zemédélskych produktl a potravin (dale jen nafi-
zeni). Dal$i komunitarni normy se tykaji zemépisnych oznaceni vina
a lihovin. Je to Nafizeni Rady 1493/1999 o spole¢né organizaci trhu
s vinem a Nafizeni Evropského parlamentu a rady (ES) €. 110/2008
o definici, popisu, obchodni Upravé, ozna¢ovani a ochrané zemépis-
nych oznaceni lihovin a o zruseni nafizeni Rady (EHS) ¢. 1576/1989
pro lihoviny.

Podle Nafizeni Rady (ES) 510/2006 Ize ziskat ochranu oznaceni
plvodu nebo zemépisného oznaceni zbozi, jedinym zapisem
ve v8ech ¢lenskych zemich Evropské unie v€etné zemi, které pfi-
stoupi v budoucnu. Podle tohoto Nafizeni pak muze byt takovato
ochrana oznaceni pavodu poskytnuta zemédeélskym vyrobkim nebo
potravinam pochdazejicim z tfetich zemi, jestlize tyto tfeti zemé mo-
hou poskytnout zaruky, ze zbozi je chranénym oznaéenim opatfova-
no pfi spinéni stejnych podminek, jaké na toto oznacovani klade
samotné nafizeni. Komunitarni ochrana je poskytovana pouze ze-
médélskym vyrobklm, potravindm, vinu a lihovindm, jiné produkty ji
ziskat nemohou.

Je nutné podotknout, Zze vySe zminéné mezinarodni smlouvy
a komunitarni predpisy se ¢astecné terminologicky rozchazeji. Na-
pfiklad v Evropské unii a pochopitelné v Ceské republice, je zako-
nem definovano a chranéno oznaceni plvodu zbozi i zemépisné
oznaceni, podle dohody TRIPS je chranéno pouze zemépisné ozna-
¢eni a podle Lisabonské dohody pouze oznaéeni plvodu, pfi¢emz
obsah definic téchto pojmu se ¢aste¢né prekryva. Pravni ochrana je

6 V CR Ufad primyslového vlastnictvi v Praze, jinde patentové Grady
apod. B

7 Tato dohoda byla publikovana v CR vyhlaskou ¢. 64/1963 Sb., ve ste-
jném roce byla pfijata Madridska dohoda o mezinarodnim z&pisu
tovarnich nebo obchodnich znamek, v CR publikovana vyhlaskou ¢.
65/1975 Sb., ve znéni vyhlasky ¢. 78/1985 Sb.

sent a geographical indication. The law of unfair competition could
probably be used as a defence against the misleading or false use of
this information.

The designation of origin came into existence spontaneously and
consumers have become accustomed to it in such a way that they
relate specific type of goods to a particular level of quality and chara-
cteristics with a particular geographical area in which the goods were
manufactured (Slovakova, 2006).

Under the territoriality principle governing the intellectual property
rights, including the industrial property rights, those persons entitled
to these rights have them protected only in a country in which they
duly register them with the local state administration body.® These
people then first ask for protection in their national state and then
expand it to other countries, e.g., according to their exporting plans
(tangible media of these rights to intangible assets) or provide licen-
ces. Contents of the legal regulation and the degree of protection of
these rights, however, attain various levels in various countries. Sin-
ce the beginning of the industrial revolution, the related international
trade development and the need to provide protection to individual
subjects to industrial rights, a necessity has arisen to ensure a cer-
tain minimal uniform level of industrial rights protection on the inter-
national level.

The first universal treaty governing the protection of industrial pro-
perty which, for the first time, anchored the protection of geographi-
cal indication on the international level was the Paris Convention for
the Protection of Industrial Property (1883). Other international trea-
ties unifying the regulation and protection of geographical indication
were: Madrid Agreement for the Repression of False or Deceptive
Indications of Source on Goods (1891)7, The Lisbon Agreement for
the Protection of Appellations of Origin and their International Regis-
tration (1958) and Agreement on Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS) (1994) which is part of Agreement
Establishing the World Trade Organization (WTO).

Regarding legal regulation of geographical indications on the com-
munity level, protection was initially anchored in Council Regulation
(EEC) No 2081/1992 on the protection of geographical indications
and designations of origin for agricultural products and foodstuffs.
Currently, it has been replaced with Council Regulation (EC) No
510/2006 on the protection of geographical indications and designa-
tions of origin for agricultural products and foodstuffs (hereinafter
“Regulation”). Other community standards concern geographical in-
dications of wine and spirit drinks. It is Council Regulation (EC) No
1493/1999 on the common organisation of the market in wine and
Regulation (EC) No 110/2008 of the European Parliament and of the
Council on the definition, description, presentation, labelling and the
protection of geographical indications of spirit drinks and repealing
Council Regulation (EEC) No 1576/89 governing spirit drinks.

According to Council Regulation (EC) No 510/2006, the protection
of a designation of origin or a geographical indication of goods may
be obtained by a single registration in all the member countries of the
EU, including those countries which will join the EU in future. Accor-
ding to this Regulation, such protection of a designation of origin may
be afforded to agricultural products or foodstuffs originating in third
countries, provided the third countries may provide guarantees of the
goods being labelled with the protective label under identical conditi-
ons as required by the Regulation itself. The community protection is
provided only to agricultural products, foodstuffs, wine and spirit
drinks. It cannot be afforded to other products.

It must be noted that the international agreements and community
regulations indicated above partially disagree in terms of terminolo-
gy. For instance, in the EU and the CR, of course, the law defines and
protects both the designation of origin and the geographical indicati-
on; according to the TRIPS agreement, only the geographical indica-
tion is protected and under the Lisbon Agreement it is only the desig-
nation of origin while the contents of the definitions of the individual
terms partially overlap. The legal protection is also marked by a very
different approach of individual states to the legal regulation, inclu-
ding the requirements for affording the protection (Dobfichovsky,
2004).

5 In the CR, it is the Industrial Property Office in Prague, in other coun-
tries it is the patent offices etc.

7 The agreement was published in the CR via Decree No. 64/1963 Coll.
and, in the same year, Madrid Agreement Concerning the International
Registration of Marks was adopted and published in the CR by Decree
No. 65/1975, as amended by Decree No. 78/1985 Coll.
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také poznamenana velmi rozdilnym pfistupem jednotlivych statd
k pravni Upravé véetné pozadavkll na poskytnuti ochrany (Dobfi-
chovsky, 2004).

V Ceské republice byla specialni ochrana oznaceni pavodu zave-
dena jiz zdkonem €. 5/1924 Sb., o oznadovani plvodu zboZzi. Déle
pak zédkonem ¢&. 159/1973 Sb., o ochrané oznaceni plvodu vyrobku
a tento pravni predpis platil az do ucinnosti nize uvedeného zékona
z roku 2001 (Slovakova, 2006).

Z davodu harmonizace ¢eského vnitrostatnino prava o ochrané
zemépisnych oznaceni s pravem komunitarnim bylo pfistoupeno
v roce 2001 k vytvoreni nového zakona o oznacovani plvodu vyrob-
ku a tim k dosazeni moznosti ochrany oznaceni plvodu zbozi po-
chazejiciho z Ceskeé republiky v rdmci Evropské unie.

V soucasné dobé tedy na uzemi CR plati zakon &. 452/2001 Sb.,
o ochrané oznaceni plvodu a zemépisnych oznaceni a o0 zméné za-
kona o ochrané spotiebitele, ktery nabyl ucinnosti 1. dubna 2002.
Zakon sladuje ¢eskou pravni Upravu s pravem Evropské unie a jeho
cilem je ziskani stejné Urovné pravni ochrany v pfipadé, Ze se ozna-
¢ené zbozi pochazejici z Ceské republiky pohybuje v zemich EU.
V CR dale plati zakon €. 441/20083, Sb., o ochrannych znamkach.

Vedle uvedeného zéakona je oznaceni plvodu a zemépisnym
oznacenim poskytovana i obecnd ochrana v ramci ochrany proti ne-
kalé soutézi podle obchodniho zakoniku.

Stejné jako u ochrannych znamek i u oznaceni plvodu a zemépis-
ného oznaceni funguje registraéni princip, tzn., Ze ochrana se vzta-
huje jen na oznaleni zapsana v pfislusném rejstfiku, ktery vede
Utad praimyslového viastnictvi.

3 PROBLEMY HARMONIZACE PRAVA
ZEMEPISNYCH OZNAGENI

Bohuzel, zatimco komunitarni pravni regulace vy$e zminénych
oznaceni je viceméné harmonizovana, a ochranné znamky, ozna-
¢eni plivodu a zemépisna oznaceni jsou v EU samostatnymi insti-
tuty primyslovych prav, pro pravni Gpravu tfetich zemi toto neplati.
Zejména zemépisna oznaceni nejsou chranéna na stejné urovni
a stejnym zplsobem jako v EU (Rogits, 2010). Typickym pfikladem
jsou USA, kde zemépisna oznaceni vibec upravena nejsou a je-
jich ochrana je poskytovana systémem certifikaénich nebo kolek-
tivnich ochrannych znamek (Rogits, 2010). Americky zakon
o ochrannych zndmkach stanovi, ze zemépisné nazvy, které by ji-
nak byly povazovany za popisné a proto neschopné zapisu jako
ochranné znamky bez prokazovani rozliSovaci zplsobilosti ve Spo-
jenych statech, mohou byt registrovany jako certifikacni ochranné
znamky (USPTO, 2012). Certifikacni ochranné znamky jsou do-
stupné pro kohokoli, kdo spIni podminky certifikace, kterou ve Spo-
jenych statech udéluje vétSinou organ vefejné moci.® Certifikaéni
ochranna znamka signalizuje kvalitu a plvod zbozi, to Ze vyrobek
spinil urcité definované standardy, nikoliv konkrétniho vyrobce. Ko-
lektivni ochranna znamka slouzi ¢leniim sdruzeni vyrobct, druz-
stva apod., ktefi znamkou oznacuji své vyrobky a deklaruji tak pfi-
sludnost k tomuto sdruzeni.

USA nepfistoupily k Lisabonské dohodé, ktera v ¢l. 6. stanovi, ze
pokud v jednom ze statd — signatar( této dohody, bude udélena
ochrana oznaceni plvodu, pak v jiném signatarském staté nebude
moci se toto oznaceni povazovat za oznaceni, které se stalo druho-
vym.

llustrativnim pfikladem slozitosti vztahu mezi zemépisnymi ozna-
¢enimi a ochrannymi znamkami a dopadu nedostatku harmonizace
pravni upravy, je pribéh spord mezi Budéjovickym Budvarem
a americkou spole¢nosti Anheuser — Busch. Nejdfive je tfeba uginit
struény historicky exkurz do vyvoje prav na uziti oznaceni ,Budwei-
ser“ u obou spornych stran. V Ceskych Budgjovicich se pivo vafi jiz
vareéné pravo. Posléze vznikly dva pivovary: Cesky akciovy pivovar
a Méstansky pivovar.V roce 1860 Némec Eberhard Anheuser zacal
v americkém mésté St. Louis ve staté Missouri vyrabét lezak né-
mecko-Ceského typu (Historie zndmkopravnich spord, 2011). Po-
sléze si koncern Anheuser - Busch v roce 1907 zaregistroval
ochrannou znamku Budweiser Lager Bier, proti éemuz se postupné

8 Zapis federalnich certifika¢nich znamek provadi USPTO (United States
Patent and Trademark Office).

In the Czech Republic, a special protection of the designation of
origin was introduced as early as by Act No. 5/1924 Coll., on desig-
nation of origin of goods. Subsequently it was Act No. 159/1973 Coll.,
on protection of the designation of origin of goods. This legal regula-
tion was in force until the Act indicated below, adopted in 2001 (Slo-
vakova, 2006).

Due to the harmonisation of the Czech national law on the prote-
ction of geographical indications with the community law, a new act
on designation of origin of the goods was created in 2001 thereby
establishing a possibility to protect the designation of origin of goods
originating in the Czech Republic within the EU.

Currently, in the CR, Act No. 452/2001 Coll., on the protection of
designation of origin and geographical indications and the Amend-
ment to Consumer Protection Act is in force which became effective
1 April 2002. The Act harmonises the Czech legal regulation with the
European Union law and aims at obtaining an identical level of prote-
ction for the goods thus designated which originated in the Czech
Republic and are found in other EU countries. Act No. 441/2003 Coll.
on trademarks is also in force in the CR.

In addition to this Act, the designation of origin and geographical
indication are also subject to general protection afforded within the
framework of the protection against unfair competition under the
Commercial Code.

As with trademarks, a registration principle is in place for designa-
tions of origin and geographical indications. That means the protecti-
on covers only the designations registered in the competent register
kept by the Industrial Property Office.

3 PROBLEMS IN HARMONISING
THE GEOGRAPHICAL INDICATION LAW

Unfortunately, while the community legal regulation of the regulati-
ons indicated above has been more or less harmonised and the tra-
demarks, designations of origin and geographical indications repre-
sent independent institutes of industrial rights within the EU, this is
not the case of third country legal regulations. Particularly, geogra-
phical indications are not protected on the same level and in the
same manner as in the EU (Rogits, 2010). The US represent a typi-
cal example of a country absolutely lacking any regulation of geogra-
phical indications and the protection is afforded by a certification
system or collective trademarks (Rogits, 2010). The American law on
Trademarks designates that geographical names which would other-
wise be considered to be descriptive and therefore not eligible for
trademark registration without demonstrating distinctiveness in the
United States, may be registered as certification trademarks
(USPTO, 2012). Certification trademarks are available to anyone
who meets the conditions of the certification usually granted by a US
public authority body.? The certification trademark signalises quality
and origin of the goods — the fact that a product met particular defi-
ned standards — not a specific manufacturer. A collective protection
trademark serves to members of producer associations, co-operati-
ve societies, etc. which use the trademark to designate their products
thereby declaring their affiliation with the particular association.

The USA did not accede to the Lisbon Treaty which in Art. 6 desig-
nates that if a signatory state affords protection for the designation of
origin then other signatory countries may not consider this designa-
tion to be generic.

An illustrative example of the complicated nature of the relation-
ship between geographical indications and trademarks and the im-
pact of the insufficient harmonisation of the legal regulations may be
provided by examining the disputes between Budéjovicky Budvar
and Anheuser — Busch, a US company. First, a brief excursion into
the history of the development of usage rights to the “Budweiser”
designation of both parties to the dispute must be made. Beer has
been brewed in Ceské Budgjovice since the 13th century after both
the Budgéjovice German and Czech burghers were awarded the
brewing right. Subsequently, two breweries originated: Cesky Akcio-
vy Pivovar (Czech Stock Brewery) and Méstansky Pivovar (Burghers’
Brewery). In 1860, Eberhard Anheuser, a German, began to produce
lager beer of German-Czech type in St. Luis, Missouri (Historie

8 Registration of federal certification trademarks is carried out by the
USPTO (United States Patent and Trademark Office).
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ohradily oba budéjovické pivovary.® V roce 1911 byla uzaviena
smlouva, ve které budéjovické pivovary za odSkodné uznaly plat-
nost americké registrace, ale nevzdaly se prava oznacovat své vy-
robky pfiviastkem Budweiser v Americe i jinde po svété (Historie
znamkopravnich sport, 2011). V roce 1937 si Cesky akciovy pivo-
var'® nechal v USA zaregistrovat ochrannou znamku Original Bohe-
mian Budweiser Beer from Budweis City, coz vedlo k dal§imu sporu
a uzavieni smlouvy z roku 1939, ktera vyrazné omezila prava ces-
kého pivovaru na severoamerickém kontinentu, Budvar zde nadale
nesmi uzivat nazev Budweiser, ¢eskobudéjovické pivo se sem
do leto$niho ¢ervence (2012) dovazelo pod znac¢kou Czechvar (Sa-
mec, 2012a)."" Obé zminéné smlouvy plati dodnes. V obdobi soci-
alismu méla na vyvoz budéjovického piva do zahrani¢i monopol
spole¢nost Koospol, ktera ovSem ochrannou znamku Budweiser
nepouzivala a prava k jejimu uzivani tak v pribéhu 80. let zanikla.
Toho vyuzila spole¢nost Anheuser-Busch a za¢ala do Evropy dova-
zet své pivo pod znackou Budweiser nebo Bud a zaregistrovala si
ochranné znamky tohoto znéni. Lze fici, Ze zde maji své kofeny
spory vedené v jednotlivych evropskych zemich (Historie znam-
kopravnich sporu, 2011).

Budsjovické pivo a Ceskobudgjovické pivo jsou od roku 2003 ko-
munitarni chrdnéna zemeépisna oznaceni.

V dlsledku existence principu teritoriality pfi uplatfiovani ochrany
prav dusevniho vlastnictvi maji spory vedené Budéjovickym Budva-
rem a Anheuser-Busch rlizny pribéh, okolnosti a vysledek podle
toho v jakém staté probihaji, jaka pravni Uprava v tom staté plati,
ke kterym mezinarodnim smlouvam konkrétni stat pfistoupil a ze-
jména podle toho jak v minulosti zde byly ochranné znamky ¢&i ozna-
¢eni plvodu obsahujici slovo ,Budweiser” registrovany a uzivany
(Historie znamkopravnich spor(, 2011).

V soucasnosti (Cervenec 2012), vitézstvi slavi Budvar, nebot ob-
hajil sva prava ke znacce ,Budweiser” ve Velké Britanii, jejiz Uzemi je
kli¢ovym exportnim teritoriem Budvaru. Britsky Court of Appeal pra-
vomocné ukoncil soudni spor a definitivné zamitl navrh spole€nosti
Anheuser-Busch Inbev na vymaz ochranné znamky ,Budweiser” je-
jimz vlastnikem je Budéjovicky Budvar (Samec, 2012b). Tim zUstal
zachovan stavy, podle kterého jsou ve Velké Britanii od roku 2000 sou-
bézné vedle sebe zapsany ochranné znamky ,Budweiser” jak pro
Budéjovicky Budvar, tak i pro spole¢nost Anheuser-Busch, dnes An-
heuser-Busch Inbev.

Dle informaci Budéjovického Budvaru (Samec, 2012b), spory
0 oznaceni ,Budweiser” trvaji od roku 1907. V letech 2000 - 2011
bylo definitivné ukonéeno 124 soudnich spord a spravnich fizeni,
z nichz Budéjovicky Budvar vyhral 88 pfipadt a 8 spord skonéilo
smirem nebo remizou.

Pouze v roviné spekulaci Ize také uvazovat, jaké disledky bude
mit to, Ze Anheuser -Busch letos (leden 2012) koupil spole¢nost Bu-
déjovicky méstansky pivovar i ¢ast jejich registrovanych ochrannych
znamek s ndzvem Budweiser Bier. Podle feditele Budvaru Jifiho
Bocka jde spole¢nosti Anheuser-Busch pouze o kontrolu dusevniho
vlastnictvi a o vytvoreni pfedpokladu pro zapojeni do pfipadné priva-
tizace Budeéjovického Budvaru po jeho transformaci na akciovou
spole€nost s cilem ziskat pro sebe celosvétovou exkluzivitu pro
znacku Budweiser (Petr, 2012). Lze souhlasit s nazory nékterych
pravnik( (Klesla, 2012) Ze nakup ochrannych znamek spole¢nosti
Anheuser-Busch pravdépodobné nijak zasadné nepomuze v probi-
hajicich soudnich sporech s Bud&jovickym Budvarem.

Pro pochopeni podstaty sporu mezi Budéjovickym Budvarem
a spolecnosti Anheuser Busch je nezbytné uvédomit si principy fun-
govani pravni Upravy ochrannych znamek, zemépisnych oznaceni
a oznaceni plivodu vyrobkl a to zejména v jejich vzadjemném vztahu.
Zasadnimi principy je pravo pfednosti, vylu€nosti a jiz vySe zminény
princip teritoriality ochrany prav du$evniho vlastnictvi.

¢ Jednalo se o Cesky akciovy pivovar a Méstansky pivovar. Sougasnymi
nastupci jsou Budéjovicky Budvar n.p. a Budéjovicky méstansky pivo-
var a.s., pficemz v roce 2011 se Budé&jovicky méstansky pivovar, a.s.
rozdéluje na dvé spolecnosti, Budéjovicky méstansky pivovar, a.s.,
které patfi nékteré ochranné znamky obsahuijici slovo Budweiser, a na
spole¢nost Pivovar Samson a.s. Spolec¢nost Budéjovicky méstansky
pivovar, a.s. byla nasledné prodana spole¢nosti Anheuser Busch.

© Pfedchldce dnesniho Budéjovického Budvaru.

" Od roku 2007 dovazela Czechvar na tzemi USA paradoxné spolec-
nost Anheuser-Busch InBev. Letos v €ervenci (2012) byla spoluprace
ukonéena a novym importérem se stane spole¢nost United States Be-
verage.

znamkopravnich sporQ, 2011). Later, in 1907, the Anheuser - Busch
concern had the Budweiser Lager Bier trademark registered, some-
thing which both the Budéjovice breweries® objected to. In 1911,
a contract was concluded in which the Budéjovice breweries recogni-
zed the validity of the US registration in return for compensation but
did not give up the right to designate their products as Budweiser
either in America or anywhere else in the world (Historie znam-
kopravnich sport, 2011). In 1937, Cesky Akciovy Pivovar (Czech
Stock Brewery)'® had the Original Bohemian Budweiser Beer from
Budweis City trademark registered. This lead to another dispute and
a conclusion of the 1939 contract which significantly limited the rights
of the Czech brewery in the North-American continent. Budvar is still
enjoined from using the name Budweiser. Until July 2012, the Ceské
Budgjovice beer had been imported there under the Czechvar label
(Samec, 2012a)." Both the contracts indicated are still in force. Du-
ring socialism, Koospol had a monopoly to export the Ceské Budgjo-
vice beer abroad. It, however, did not use the Budweiser trademark
and the usage rights thus expired in the course of 1980s. Anheuser-
Busch took advantage of this fact and began to import its beer into
Europe under the Budweiser or Bud labels and had them registered
as trademarks. It could be said that here are the roots to the disputes
lead in the individual European countries (Historie znamkopravnich
sporli, 2011). .

Since 2003, Budéjovické Pivo and Ceskobudéjovické Pivo have
been protected as community geographical indications.

As a result of the principle of territoriality used in exercising the
intellectual property rights, the disputes carried out by Budé&jovicky
Budvar and Anheuser-Busch vary in terms of their course, cir-
cumstances and results according to in which they take place, what
the jurisdiction is in the particular state, what international agree-
ments the particular state is a party to and, above all, what trade-
marks or designations of origin employing the word “Budweiser” have
been registered and used (Historie znamkopravnich sport, 2011).

Currently, (July 2012), Budvar celebrates a victory because it de-
fended it rights to the “Budweiser” trademark in Great Britain which is
Budvar’s key export territory. The British Court of Appeal terminated
the litigation with immediate effect and conclusively rejected Anheu-
ser-Busch Inbev’s proposal to delete the “Budweiser” trademark
owned by Budéjovicky Budvar (Samec, 2012b). The situation in
which, since 2000, the Great Britain has been keeping simultaneous
registration of “Budweiser” trademarks for both for Budé&jovicky
Budvar and Anheuser-Busch, today Anheuser-Busch Inbev, thus
prevails.

According to information by Budéjovicky Budvar (Samec, 2012b),
the disputes over the “Budweiser” designation has been going on
since 1907. Between 2000 and 2011, 124 litigations and administra-
tive procedures were conclusively terminated of which Budéjovicky
Budvar won 88 cases and 8 litigations ended up by conciliation or
a draw.

Only speculations can be made about the consequences of the
Anheuser-Busch’s purchase this year (January 2012) of Budéjovicky
Méstansky Pivovar along with a portion of its registered trademarks
featuring the name “Budweiser Bier’. According to Jifi Bocek,
Budvar’s Director, Anheuser-Busch is interested purely in controlling
the intellectual property and creating the basis for taking part in the
potential privatisation of Budé&jovicky Budvar after it is transformed
into a joint stock company with the aim to obtain the world-wide ex-
clusivity for the “Budweiser” brand (Petr, 2012). It is possible to agree
with opinions of some layers (Klesla, 2012) claiming that the trade-
mark purchase by Anheuser-Busch very likely will not be helpful in
the ongoing litigations with Budéjovicky Budvar in a significant way.

To understand the basis of the dispute between Budé&jovicky
Budvar and Anheuser Busch, it is necessary to be aware of the

¢ Cesky Akciovy Pivovar (Czech Stock Brewery) and Méstansky Pivovar
(Burghers’ Brewery). Their current successors are Budéjovicky Budvar
n.p. and Budé&jovicky Méstansky Pivovar a.s. (Budéjovice Burghers’
Brewery). In 2011, Budéjovicky Méstansky Pivovar, a.s. was divided
into two companies: Budéjovicky Méstansky Pivovar, a.s. which owns
some of the trademarks containing the term “Budweiser” and Pivovar
Samson a.s. (Samson Brewery). Budéjovicky Méstansky Pivovar, a.s.
was subsequently sold to Anheuser Busch.

0 The predecessor of Budéjovicky Budvar.

" Paradoxically, from 2007, Czechvar was imported to the USA by Aheu-
ser-Busch InBev. In July 2012, the collaboration was terminated and
United States Beverage is to become the new importer.
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Hlavni rozdil mezi oznac¢enim plvodu, zemépisnym oznaéenim
a ochrannou znamkou spociva ve vyluc¢nosti jejich uzivani. Zatimco
ochranna znamka predstavuje absolutni a vyluéné pravo jejiho maji-
tele uzivat ji pfi oznaCovani svych vyrobku a sluzeb, které ale mohou
byt vyrabény kdekoliv na svété, oznaceni plivodu a zemépisna ozna-
¢eni jsou dostupné pro kazdého vyrobce, ktery v daném uzemi
umisti svoji vyrobni provozovnu, ozna¢ované zbozi zde skute¢né vy-
rabi a dodrzuje podminky a pravidla vyroby stanovené v tzv. specifi-
kaci.’? Na oznaceni pivodu a zemépisna oznaceni tak pochopitelné
nelze poskytnout licenci, ani je nelze prevadét, zatimco s ochrannou
znamkou takto nakladat Ize. Ochranné znamky mohou, ale nemusi
mit vazbu na konkrétni Gzemi. Oznaceni plvodu a zemépisna ozna-
¢eni pred zapisem musi existovat a odkazovat na konkrétni uzemi
(Giovannucci et al., 2009).

Stfetem ochrannych znamek a zemépisnych oznaceni se zaby-
vaji ¢lanky 3 a 14 Nafizeni Rady (ES) 510/2006 (stejna ustanoveni
byla obsazena i v Nafizeni Rady (ES) ¢. 2081/1992 o ochrané ze-
mépisnych oznaceni a oznaceni puvodu zemédélskych vyrobki
a potravin). Podle ¢l. 3 odst. 4 nafizeni, ,nesmi byt zapsano ozna-
¢eni plvodu nebo zemépisné oznaceni, pokud by vzhledem k po-
vésti ochranné znamky, jeji proslulosti a dobé jejiho pouzivani mohl
zapis uvést spotrebitele v omyl ohledné skute¢né identity produk-
tu.“ Tato situace nastava v praxi pomeérné ¢asto — zemépisny nazev
je soucasti ochranné znamky a zaroven je jinou osobou uveden
v zadosti o zapis chranéného oznaceni plvodu nebo zemépisného
oznaceni.

Komunitarni pravo dava najevo podporu oznaéenim plvodu a ze-
mépisnym oznacenim pfed ochrannou zndmkou v €l. 14 odst. 1nafi-
zeni: , Pokud je oznaceni plivodu nebo zemépisné oznaceni zapsa-
no do rejstfiku podle tohoto nafizeni, zamitne se pfihlaska ochranné
znamky odpovidajici nékteré ze situaci v ¢l. 13" a tykajici se téze
kategorie produktu, pokud pfihldska ochranné znamky byla podana
po dni podani zadosti o zapis do rejstfiku Komisi.“ Ochranné znamky
zapsané po dni podani zadosti o zapis oznaceni plivodu nebo zemé-
pisného oznaceni do rejstfiku se prohlasi za neplatné. Je zfejmé, ze
hlavnim zdrojem problémd je to, Ze v EU maji oznaéeni plvodu a ze-
meépisna oznaceni pfednost, mohou byt zapsana i kdyz existuje star-
§i ochranna znamka stejného nebo podobného znéni (Rogits, 2010).
Znamkové pravo funguje na principu ,, first in time — first in rights®,
tedy na principu prava prednosti a vyluénosti majitele ochranné
znamky pfi jejim uzivani.

PFi splnéni ur€itych podminek vSak ochranné znamky a oznace-
ni pavodu ¢&i zemépisnd oznaceni, mohou fungovat soubézné,
i kdyz obsahuji stejné nazvy. Koexistence téchto prav je upravena
v ¢l. 14 odst. 2 nafizeni, kde je stanoveno, Ze uzivani ochranné
znamky odpovidajici nékteré ze situaci uvedenych v €l. 13, o jejiz
pfihlaseni bylo zazddano, jeZ je zapsana nebo zavedend pouziva-
nim v dobré vife na Uzemi EU bud pfed datem ochrany oznaceni
puvodu nebo zemépisného oznaéeni v zemi pldvodu, nebo prede
dnem 1. ledna 1996' muize pokrac¢ovat bez ohledu na zapis ozna-
¢eni plvodu nebo zemépisného oznaceni, pokud neexistuji divody
k prohlaSeni ochranné znamky za neplatnou nebo k jejimu zruse-

2 Podle komunitarniho prava, Nafizeni Rady (ES) 510/2006 odkaz na
zvefejnénou specifikaci je publikovan v Ufednim véstniku Evropské
unie.

3 Cl. 18 nafizeni vymezuje ochranu zapsanych oznadeni plvodu
a zemépisnych oznaceni, j. tyto nazvy jsou chranény proti:

a) jakémukoli pfimému &i nepfimému obchodnimu pouziti zapsaného
nazvu pro produkty, na které se zapis nevztahuje, jsou-li tyto pro-
dukty srovnatelné s produkty zapsanymi pod timto nazvem, nebo
pokud pouzivani tohoto nazvu umoznuje tézit z dobré povésti chra-
néného nazvu;

b) jakémukoli zneuziti, napodobeni nebo pfipomenuti, a to i tehdy, je-li
uveden skute¢ny plvod produktu nebo je-li chranény nazev prelo-
Zen nebo doprovazen vyrazy jako ,druh“, ,typ“, ,metoda“, ,na zpl-
sob”, ,napodobeno” nebo podobnymi vyrazy;

c) jakémukoli jinému IZivému nebo zavadéjicimu udaji o mistu pavodu,
plvodu produktu, povaze nebo zakladnich vlastnostech, pouzitému
na vnitfnim nebo vnéj§im obalu, na reklamnim materialu nebo
na dokladech tykajicich se daného produktu, jakoz i proti pouziti
obal(i, které by mohly vyvolat mylny dojem, pokud jde o ptvod pro-
duktu;

d) vS§em ostatnim praktikam, které by mohly spotiebitele uvést v omyl,
pokud jde o skute¢ny plivod produktu.

4 K tomuto datu zacal platit komunitarni systém znamkové ochrany.

principles underlying the functioning of the legal regulation gover-
ning trademarks, geographical indications and designations of ori-
gin of products, and, particularly their mutual context. The basic
principles include the right of priority, exclusivity and the aforemen-
tioned principle of territoriality of the protection of intellectual pro-
perty rights.

The key difference between a designation of origin, a geographi-
cal indication and a trademark lies in the exclusivity of their use.
While trademarks represent the absolute and exclusive right of the-
ir owner to use them in designating their products and services
which, however, may be produced anywhere in the world, the de-
signations of origin and geographical indications are available to all
manufacturers who locate their production facility on the particular
territory, produce the designated goods there and maintain the ru-
les and conditions of the production process designated in the so-
called specification.’? The designations of origin and geographical
indications thus, understandably, cannot be subject to licensing or
cannot be transferred which is not the case of trademarks. Trade-
marks may but do not have to be tied to a particular territory. The
designations of origin and geographical indications must exist befo-
re their registration and must refer to specific territories (Giovannu-
cci et al., 2009).

Conflicts between trademarks and geographical indications are
governed by Articles 3 and 14 of Council Regulation (EC) No
510/2006 (identical provisions were part of Council Regulation (EEC)
No 2081/1992 on the protection of geographical indications and de-
signations of origin for agricultural products and foodstuffs). Under
Art. 3 Par. 4 of the Regulation, “a designation of origin or geographi-
cal indication shall not be registered where, in the light of a trademar-
k’s reputation and renown and the length of time it has been used,
registration is liable to mislead the consumer as to the true identity of
the product.” In practice, this situation is relatively frequent — a geo-
graphical indication is part of a trademark and simultaneously, ano-
ther person has indicated it in his/her application for registration of
the protected designation of origin or geographical indication.

In Art. 14 Par. 1 of the Regulation, community law clearly prefers
designations of origin and geographical indications before trade-
marks: “Where a designation of origin or a geographical indication
is registered under this Regulation, the application for registration
of a trademark corresponding to one of the situations referred to in
Article 13" and relating to the same class of product shall be refu-
sed if the application for registration of the trademark is submitted
after the date of submission of the registration application to the
Commission.” Trademarks registered after the day the registration
application for designation of origin or geographical indication in
the register shall be claimed invalid. It is clear the main source of
problems lies in the fact that the designations of origin and geogra-
phical indications prevail in the EU and can be registered even if
older trademarks exist with identical or similar text (Rogits, 2010).
The trade mark law functions on the “first in time — first in rights”
principle, i.e., on the principle of the priority and exclusivity of the
trademark owner for its use.

2 According to the community law, Council Regulation (EC) No
510/2006, a reference to the specification is published in the Official
Journal of the European Union.

'3 Art. 13 of the regulation defines the protection of registered designa-
tions of origin and geographical indications, i.e., these labels are pro-
tected against:

a) any direct or indirect commercial use of a registered name in re-
spect of products not covered by the registration in so far as those
products are comparable to the products registered under that
name or in so far as using the name exploits the reputation of the
protected name;

b) any misuse, imitation or evocation, even if the true origin of the
product is indicated or if the protected name is translated or accom-
panied by an expression such as “style”, “type”, “method”, “as pro-
duced in”, “imitation” or similar;

c) any other false or misleading indication as to the provenance, origin,
nature or essential qualities of the product, on the inner or outer
packaging, advertising material or documents relating to the prod-
uct concerned, and the packing of the product in a container liable
to convey a false impression as to its origin;

d) any other practice liable to mislead the consumer as to the true ori-
gin of the product.
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ni.'® Jako precedentni pro tuto situaci Ize uvést rozsudek Soudniho
dvora EU'® ve véci Bavaria NV a Bavaria ltalia Srl. v. Bayerischer
Brauerbund, ktery konstatoval, Ze zapisem zemépisného oznaceni
Bayerischer Bier nemUze byt spotfebitel uveden v omyl soué¢asnym
uzivanim starSich ochrannych znamek, ve kterych se vyskytuje slo-
vo ,Bavaria“, které byly zapsany v dobré vife pfede dnem podani
zadosti o zapis chranéného zemépisného oznaceni Bayerischer
Bier.

4 ZAVER

Prestoze k mezinarodni harmonizaci prava zemépisnych oznaceni
v dohledné dobé zfejmé nedojde, v rdmci EU se spotiebitel mize
spolehnout na to, Ze potraviny ozna¢ené logem CHOP, CHZO spliiu-
ji kvalitu a jasny zemépisny puvod vyrobku definovany ve zvefejnéné
a statnimi organy kontrolované specifikaci. Tento rozpoznatelny
a ovéfitelny zemépisny plvod zbozi, deklarovany logy zobrazenymi
vétSinou na obalu zbozi, pfedstavuje pro podnikatele, ktefi maji moz-
nost takto své zbozi oznacovat, ve srovnani s ochrannymi znamka-
mi, vyznamnou konkurenéni vyhodu, spojenou s ekonomickym profi-
tem (Rogits, 2010).

'® Jak stanovi smérnice Rady 89/104/EHS, kterou se sblizuji pravni
predpisy ¢lenskych statd o ochrannych znamkach nebo nafizeni Rady
(ES) €. 40/94 o ochranné znamce Spolecenstvi, pozdéji nahrazeno
nafizenim Rady ES €. 207/2009 o ochranné znamce Spolecenstvi.

6 C-343/07 ze dne 2. ¢ervence 2009, fizeni o pfedbézné otazce.
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